
 
Grundy County Housing Authority Internal Memorandum 

 
To: Board of Commissioners 

 
From: Brent Newman, C.E.O. 

Date: August 19, 2013 

RE: Use of Medical Marijuana in Public Housing 

On August 1, 2013, Illinois Governor Pat Quinn signed the Compassionate Use of Medical Cannabis Pilot 
Program Act establishing a patient registry program, protecting registered qualifying patients and 
registered designated caregivers from "arrest, prosecution, or denial of any right or privilege," and 
allowing for the registration of cultivation centers and dispensing organizations. Once the act goes into 
effect on January 1, 2014, "a tax is imposed upon the privilege of cultivating medical cannabis at a rate of 
7% of the sales price per ounce." 

The act makes available the legal use of medical marijuana provided patients have any of the following 
conditions: cancer, glaucoma, positive status for HIV, AIDS, hepatitis C, ALS, muscular dystrophy, 
Crohn's disease, agitation of Alzheimer's disease, multiple sclerosis, chronic pancreatitis, spinal cord 
injury or disease, traumatic brain injury, or "one or more injuries that significantly interferes with daily 
activities as documented by the patient's provider; and a severely debilitating or terminal medical 
condition or its treatment that has produced at least one of the following: elevated intraocular pressure, 
cachexia, chemotherapy induced anorexia, wasting syndrome, severe pain that has not responded to 
previously prescribed medication or surgical measures or for which other treatment options produced 
serious side effects, constant or severe nausea, moderate to severe vomiting, seizures, or severe, 
persistent muscle spasms." 

"Adequate supply" is defined as "2.5 ounces of usable cannabis during a period of 14 days and that is 
derived solely from an intrastate source." The law does not allow patients or caregivers to cultivate 
cannabis. 

On 5, 2013, the Grundy County Housing Authority received the following guidance from the Chicago Field 
Office of the HUD regarding the use of medical marijuana at public housing authorities in Illinois: 

Dear Executive Director: 
 
We have received questions about HUD’s stance on medical marijuana use in HUD subsidized 
properties, and our Office of General Counsel has provided the below guidance.  
 
“HUD’s long standing position on marijuana (including marijuana use for medical purposes) is that 
it is, and continues to be, an illegal and controlled substance for federal purposes. Nothing about 
any of the recent laws in WA, CO, and now your state has changed or will change the federal 
position.  A statement was issued to the field sometime back and reissued by  PIH to some of its 
staff just within the last year.  Some of the questions asked and answered:  
 
·       Can an applicant admit to current use of marijuana and be admitted? 
 
Answer:  No, Under federal law, marijuana is categorized as a Schedule I substance under the 
Controlled Substances Act (CSA) and the manufacture, distribution or possession of marijuana is 
a criminal offense. (See 21 U.S.C. § 801 et seq.)  Section 576(b) of QHWRA requires PHAs and 
owners to deny admission to those households with a member who the PHA or owner 
determines, at the time of admission, is illegally using a controlled substance (e.g., medical and 
recreational marijuana). 



 
·       Is medical marijuana an eligible expense for medical deductions?  
 
Answer:  No.  While HUD regulations provide for deduction of unreimbursed medical expenses 
for elderly and disabled families from annual income medical marijuana would not be an eligible 
expense.  Under federal law, marijuana is categorized as a Schedule I substance under the 
Controlled Substances Act (CSA) and the manufacture, distribution or possession of marijuana is 
a criminal offense. (See 21 U.S.C. § 801 et seq.)  Further, Section 576(b) of QHWRA requires 
PHAs and owners to deny admission to those households with a member who the PHA or owner 
determines, at the time of admission, is illegally using a controlled substance (e.g., medical and 
recreational marijuana).  
 
·       What will be HUD’s response if a PHA indicates in its policy/procedures limited enforcement 
actions when it comes to medical or recreational marijuana use?  
 
Answer:  Limited enforcement actions (e.g., for the possession and use of marijuana for medical 
purposes) would not be inconsistent with HUD statutes and regulations; PHAs and Owners must, 
however, follow state law.  As regards to HUD regulations and enforcement of criminal actions if 
this relates to tenants the PHA must comply with §§ 5.858 (provides that the lease must provide 
that drug related criminal activity engaged in, on or near the premises is grounds for the PHA or 
Owner to terminate tenancy; also the lease must allow eviction of the family when it is determined 
that a household member is illegally using a drug) and 5.859 (if there is a threat to other 
residents).  As a result, our regulations provide PHAs and Owners with discretion with regard to 
PHAs’ and Owners’ enforcement policies. 
 
·       PHA has concerns about what its staff response should be when doing inspection and it 
sees evidence of marijuana use.   
 
Answer: PHAs should establish policies and procedures for this type of situation – following state 
law, and PHAs policies that address the use and possession of marijuana for medical purposes.  
 
·       Does it make a difference if marijuana use is disclosed by applicant or participant versus it 
being discovered by staff?  
 
Answer:  Under QHWRA, section 576(b), PHAs and owners must deny admission to those 
households with a member who the PHA or owner determines, at the time of admission, is 
illegally using a controlled substance (e.g., medical and recreational marijuana).  The discovery of 
marijuana by a staff member presumes that the PHA is dealing with a participant and not an 
applicant.  
 
·       What if marijuana use is off-site versus on the premises?   
 
Answer: Depends on where it is.  See § 5.858 which states that the lease must provide that drug 
related criminal activity engaged in, on or near the premises is grounds for the PHA or Owner to 
terminate tenancy.  Again,  PHAs policies should address the circumstances under which the 
PHA will act and can act for the use, possession and distribution of marijuana.” 

 
At its August 12, 2013, Board of Commissioners’ meeting the Board directed the C.E.O. of the Grundy 
County Housing Authority to conduct a survey of policies at Housing Authorities throughout the United 
States in which medical marijuana has been legalized.  What follows are excerpts of information retrieved 
from the internet relevant to that direction.  A survey of the statutes in the 20 states currently which 
currently have legalized medical marijuana can be found here:  http://goo.gl/S77Tj3 
 
Seattle Washington Housing Authority -
 http://www.seattlehousing.org/residents/pdf/HCVP_AP_Chapter_1.pdf 

 

http://goo.gl/S77Tj3
http://www.seattlehousing.org/residents/pdf/HCVP_AP_Chapter_1.pdf


Any applicant being considered for admission who, at the time, is using any “controlled 
substance,” including marijuana, will not be admitted to the Program. The participation of any 
Seattle Housing Voucher holder who uses any “controlled substance,” including marijuana, on or 
off Seattle Housing premises, may be terminated from the Program. Participants who use 
marijuana in compliance with the state Medical Marijuana Act will, as an accommodation of their 
disability, not be terminated from the Program, provided that they submit a request for a 
reasonable accommodation which is approved by the Seattle Housing ADA-504 Committee in 
accordance with Seattle Housing’s HCV Administrative Plan. 
 

Maine State Housing Authority 
 
September 25, 2013 - http://goo.gl/kL4cSW 
 
AUGUSTA, ME — The Maine State Housing Authority delayed a decision Tuesday on whether to 
revoke subsidies for medical marijuana users. 
 
The question is whether to allow medical marijuana users who receive housing vouchers from 
Maine Housing to use or grow marijuana in their homes. 
 
The board voted in August 2012 to terminate vouchers for medical marijuana users, but then 
instituted two consecutive six-month moratoriums after protests from medical marijuana 
advocates. 
 
The second of those moratoriums would have expired next month if the board hadn’t extended it 
for another year on Tuesday. 
 
The authority cited lack of clear federal guidance for the delay. 
 
Of 3,800 Mainers receiving vouchers through the program, 14 are registered medical marijuana 
patients. 
 

Housing Authority of San Diego, CA - http://www.sdcounty.ca.gov/sdhcd/docs/section8_admin_plan.pdf 
 
Rehabilitated former drug users and alcoholics are covered under the Americans with Disabilities 
Act (ADA). However, a current drug user is not covered. In accordance with 24 CFR Part 8.3, 
individuals are not considered disabled for eligibility purposes solely on the basis of any drug 
(including medical marijuana) or alcohol dependence. Individuals whose drug (including medical 
marijuana) or alcohol addiction is a material factor to their disability are excluded from the 
definition. Individuals are considered disabled if disabling mental and physical limitations would 
persist if drug or alcohol abuse discontinued. 
 
No person who engages in illegal drug use, including medical marijuana, shall be admitted to the 
Housing Choice Voucher Program. The use of medical marijuana is strictly prohibited and will 
result in termination of participation from the Housing Choice Voucher Program for all participants 
that engage in the use or possession of medical marijuana.  
 
Participants who were admitted to the program prior to February 1, 2011, who can demonstrate 
documentary evidence that a valid medical marijuana card was issued to the participant, as 
allowed for under California state law, prior to March 14, 2012, shall not be subject to termination 
for using or possessing medical marijuana. Acceptable documentary evidence shall be a medical 
marijuana card with an issuance date showing it was issued prior to March 14, 2012. In the event 
a medical marijuana card does not have issuance date on the card, the participant must provide a 
copy of the medical marijuana card and additional written documentation which demonstrates the 
card was issued prior to March 14, 2012. Nothing in this section shall prohibit termination for 
violating any lease provision, which may include a prohibition of using or possessing marijuana.  
 

http://goo.gl/kL4cSW
http://www.sdcounty.ca.gov/sdhcd/docs/section8_admin_plan.pdf


Colorado Springs, Colorado - http://www.csha.us/CSHA%20MMJ%20Policy.pdf 
 
The Colorado Springs Housing Authority (CSHA) will adhere strictly to the US Department of 
Housing and Urban Development federal law with regard to all use of marijuana or any other 
substance listed as a Schedule I drug under the Controlled Substances Act (CSA). As such, any 
existing plan participant known to possess such drugs or found to possess such drugs through 
discovery, arrest, informal hearing, registration, licensing, litigation or other verifiable means, will 
be terminated from Public Housing, any other federally subsidized program, i.e. multifamily, or 
Section 8 New Construction, and/or the HCV Section 8 program and given the same notice and 
rights as for any other cause for termination under the program. CSHA makes no distinction 
between medical marijuana and any other form of marijuana or Schedule I substance with 
respect to this policy. In instances where conflict may later arise in differences between federal 
and state laws governing the use of medical marijuana, CSHA will comply with the more 
restrictive. 

 
There are indications from medical marijuana advocates indicating their intent to pursue legal action 
against housing authorities which prohibit the use of medical marijuana as a reasonable accommodation 
for physical disabilities.  Based on the current state of federal law, and at least one case from the 9th 
Circuit Court, James v. The City of Costa Mesa (9th Cir. 10-55769 11/1/12), it seems unlikely such a claim 
might be successful under federal law.   
 
However, the Illinois Human Rights Act provides in 775 ILCS 5/102(A) it is the public policy of Illinois to 
 

“secure for all individuals within Illinois the freedom from discrimination against any individual 
because of his or her race, color, religion, sex, national origin, ancestry, age, order of protection 
status, marital status, physical or mental disability, military status, sexual orientation, or 
unfavorable discharge from military service in connection with employment, real estate 
transactions, access to financial credit, and the availability of public accommodations.” 

 
The statute defines a disability as:  
 

“a determinable physical or mental characteristic of a person, including, but not limited to, a 
determinable physical characteristic which necessitates the person's use of a guide, hearing or 
support dog, the history of such characteristic, or the perception of such characteristic by the 
person complained against, which may result from disease, injury, congenital condition of birth or 
functional disorder and which characteristic”. 774 ILCS 5/102(I) 

The Statute goes on to provide in 775 ILCS 5/102(I(1)(5) that:  
 

“For purposes of Article 5, (a disability) also includes any mental, psychological, or 
developmental disability, including autism spectrum disorders.” 
 
 

  
 

Article 5 of the Statute provides that, "Public official" means any officer or employee of the state or any 
agency thereof, including state political subdivisions, municipal corporations, park districts, forest 
preserve districts, educational institutions and schools.” 
 
775 ILCS 5/5-102(C) makes it illegal for any public official to “deny or refuse to another, as a public 
official, the full and equal enjoyment of the accommodations, advantage, facilities or privileges of the 
official’s offices or services or of any property under the official’s care because of unlawful discrimination. 
 
Given these areas of the Illinois Human Rights Act, I have grave and serious concerns regarding any 
action by the Board of Commissioners which might prohibit the use of legally prescribed medical 
marijuana in the facilities owned or controlled by the Grundy County Housing Authority. 
It is my opinion such action would place the Authority at risk for a cause of action based on State law, and 
which could ultimately succeed.  Moreover, even if the Authority should ultimately prevail in defending 

http://www.csha.us/CSHA%20MMJ%20Policy.pdf


such a claim, it is unlikely it would be able to recover the legal fees associated with defending such a 
claim.  Finally, it seems likely such “test cases” will almost necessarily be litigated when the law becomes 
effective on January 1, 2014. 
 
Because HUD has provided guidance indicating the discretion of the Board to permit the use of legally 
prescribed medical marijuana, and indicated it will not pursue legal action where the criteria of the August 
5, 2013, correspondence referenced above have been met, it is my recommendation to the Board that  
the use of legally prescribed, acquired, and used medical marijuana be permitted in Authority owned 
properties, effective January 1, 2014, so long as the criteria indicated in that correspondence is met by 
current Board policy. 
 
Respectfully submitted. 
 
TBN 
  



 
James v. The City of 
Costa Mesa(9th Cir. 10-
55769 11/1/12)Medical 
Marijuana Use Not 
Protected by ADA 

James v. The City of Costa Mesa (9th Cir. 10-55769 11/1/12) Medical Marijuana 
Use Not Protected by ADA 
The plaintiffs are severely disabled California residents. They alleged that 
“[c]onventional medical services, drugs and medications” have not alleviated the 
pain caused by their impairments. Each of them has therefore “obtained a 
recommendation from a medical doctor” to use marijuana to treat her pain. This 
medical marijuana use is permissible under California law, see Cal. Health & 
Safety Code § 11362.5(d) (suspending state-law penalties for marijuana 
possession and cultivation for seriously ill Californians and their caregivers who 
“possess[ ] or cultivate[ ] marijuana for the personal medical purposes of the 
patient upon the written or oral recommendation or approval of a physician”), but 
prohibited by the federal Controlled Substances Act (CSA), see 21 U.S.C. §§ 
812(b)(1)(B), 812(c) sched. I (c)(10), 841(a), 844(a). 
The plaintiffs obtain medical marijuana through collectives located in Costa Mesa 
and Lake Forest, California. These cities, however, have taken steps to close 
marijuana dispensing facilities operating within their boundaries. Costa Mesa 
adopted an ordinance excluding medical marijuana dispensaries completely in 
2005. See Costa Mesa, Cal., Ordinance 05-11 (July 19, 2005). Some marijuana 
dispensing facilities, including the Costa Mesa collectives, have apparently 
continued to operate despite the ordinance, but the plaintiffs alleged that Costa 
Mesa police have recently “raided operating marijuana collectives and detained 
collective members.” Lake Forest has also allegedly raided medical marijuana 
collectives operating within city limits, and has brought a public nuisance action in 
state court seeking to close them. SeeCity of Lake Forest v. Moen, No. 30-2009-
298887 (Orange Cnty. Super. Ct. filed Sept. 1, 2009). 
Concerned about the possible shutdown of the collectives they rely on to obtain 
medical marijuana, the plaintiffs brought this action in federal district court, 
alleging that the cities’ actions violate Title II of the Americans with Disabilities Act 
(ADA), which prohibits discrimination in the provision of public services. District 
Judge Guilford sympathized with the plaintiffs, but denied their application for 
preliminary injunctive relief on the ground that the ADA does not protect against 
discrimination on the basis of marijuana use, even medical marijuana use 
supervised by a doctor in accordance with state law, unless that use is authorized 
by federal law. 
We affirm. We recognize that the plaintiffs are gravely ill, and that their request for 
ADA relief implicates not only their right to live comfortably, but also their basic 
human dignity.We also acknowledge that California has embraced marijuana as 
an effective treatment for individuals like the plaintiffs who face debilitating pain. 
Congress has made clear, however, that the ADA defines “illegal drug use” by 
reference to federal, rather than state, law, and federal law does not authorize the 
plaintiffs’ medical marijuana use. We therefore necessarily conclude that the 
plaintiffs’ medical marijuana use is not protected by the ADA. 
http://www.ca9.uscourts.gov/datastore/opinions/2012/11/01/10-55769.pdf 
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